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' B)r .their attOmejs and pursuant to Section 1 .106(h) of the rules and e gula-tions of the
| Federal Commumcatlons Commission (“Comrmssmn”), Atlas Prpellne M1d~Cont1nent LLC
(“Atlas”) DCP Mldstream LP (“DCP”) Denton County Electnc Cooperatwe Inc d/b/a CoServ
. Electric (“CoS erv”) D1x1e Electric Membersth Corporatlon Inc. (“DEMCO”), Enbrrdge '
* Energy Company-, Inc. (‘.-‘Enbndge”); EnCan_a_Or_l. & Gas :(U SA) Inc. (“Encana_”)_;-lnterstate
- Power and Lighr'Company.-(“IPL”)' Jackson'Connty Rural Electric Membership Corporation
- - (*Jackson County REMCY; and Wlsconsm Power and Lrght Company (“WPL”) (collectrveiy,

'_ : the “ClI Petmoners”) hereby submit thls Consohdated Reply to the Opposmons ﬁled
separately by the Enforcement Bureau (“Bureau”) and SkyTel Spectrum Founda’tlon (“SkyTel”)
- to. their Petltron for Recons1derat10n (“Petrtron”) of the Hearmg De51gnatlon Order (“HDO”) in

this proceedm-g. B |

The CII Petitioners are electric.uitﬁ-i.lijt;les or oilan_d g_as companies, which; along with
. railroads, are defined -as Critical Infrastruen::re InouStry (“CII”) entities under the 'Commisaion’s |
ru_les.4 The CII Petitioners urge' the Commiss.i.on- to remove their longstanding_ appli'cations from

: rhe ambit of this hearing proceeding, as tney ha.ve"allonred Southern California Regional Rail

Authority (“Metrolink™), a railroad, to do. Neither.the Commission in its HDO nor the Bureau in

its Opposition provide any reasoned .ar_;al)rsis or-.exnl'anation Why a railroad would be pennitted to

remove i_tself from this hearing proceedin_g 'Whiie' .multi.ple..electric ntilitie's and oil and gas | |

companties, which also provide critical infrastructnre services, are denied the same right.

47 CFR. § 1.106(h) (2010).

2 In its Opposition, the Bureau declines to refer to the CII Petitioners by name, instcad nsing a less descriptiife and
_more generic term (and one more consistent with the Bureau’s theories): “Petitioners.”

> Maritime Communications/Land Mobile, LLC ("Maritime™), Order to Show Cause, Hearing Des’ignation Order,
and Notice of Opportunity for Hearing, FCC 11-64 (rel. Apr. 19, 2011). .

*47 CE.R. § 90.7 (2010).




TIre ]dtreau’ 's. Opposition not only mamfests a-._stlrprising-indifference to the spectrum
requnendents of electric utilities and oil andgas companres it misapplies the Comr'ni.s's-ion’s |
Jeﬂerson Radzo precedent and ventures far beyond the Bureau ] delegated authorlty and
: recogmzed expertlse For its part inits Opposrtion SkyTel claims the mandatory mclusron of
.the cl Penttoner.s' applications in the HDO under threat of dismissal with prejudrce is
somehow not adverse to the CII Petztzoners Ne1ther Opposmon has ment

The CII Pentzoners should be removed ﬁom thts hearmg proceedmg, and the1r respectlve
_apphcatrons (some of which have been held in abeyance for years) should be granted whlle the
".Bureau conducts its 1nvest1gat10n of Marrtzme s o

: L .'THE HDO UNFAIRLY DISCRIMINATES AGAINST ELECTRIC UTILITIES
L AN]) OIL AND GAS COMPANIES IN FAVOR ()F A RAILROAD

. In the HDO the Commission does not exptaln why it smgled-out and afforded Metrolink -
an opportumty to remove itself from the heanng whlle dechmng a snnﬂar opportumty to C’H
| _Pez‘ztzoners The HDO states: )

~"Metrolink has represented that it plans to use such assigned
_ spectrum to comply with the Rail Safety Improvement Act of
2008. This law requires, among other things, that by 2015, .
passenger trains implement positive train control systems and other
safety controls to enable automatic braking and to help prevent
train collisions. Given the potential ‘safety of life considerations
involved in the positive train control area and therefore attendant to
the Metrolink application, we will, upon an appropriate showing
by the Parties, consider whether, ahd if so, under what terms and
conditions, the public interest would be served by allowing the
‘Metrolink application to be removed from the ambit of this
Hearing Designation Order.’

*HDO at fr 7 (emphasis added).




_wirele_ss spectrinn' at issue ... would be critical for [Metrohnk] to 1mplement PTC.

' There is no snmlar discussion regardmg the- spectrum requ]rements of the CII Petitioners. Thelr

need for cntlcal mfrastructure Spectrurn is not'even menuoned in the HDO

As 'des(:n-bed in  the Petition, there 1s'no bams---m the record or -otherms"e-for u'eating

Met:rohnk (a raﬂroad recogmzed asa CII entrty under the Commission’ s rules and dec1s1ons)

d1fferent1y from the C]I Petitioners (electnc ut111t1es and oil and gas compames aiso recogmzed

as CII ent1t1es under the Commission’s rules and decrsmns) Nor is there : any ba515 in pubhc |

_ pohcy that would warrant unequal treatment

o .Nerther the 'Comrmssmn nor the Bmeau--'pro'vi_de- any explauation for'the disparate -

treatr_'heu_t of theCII Petitioners in the HDO, and noue exists. Like theCII Periﬁqﬁérs, the

Bureauearr iouly "'gues's why the Commission- 'afforded Metrolink - but.not th'e: sirhil-arly-situated

| CII Petmoners the opportunity for removal from the hearing. The Bureau clalms that the
| Co_mm_rss__lon Was obv1ously aware” of" the merrts of the various pendmg appllcatlons and drew a

' ‘-‘cai'eful'l'y andnarrowly drawn exception” on behalf of Metrolink,® but_,there:is nothing in the

HDO or the record to support these claims.

| Accordlng to the Bureau, “in adopting the specific. Ia.nguage of. footnote 7, the
Comn_lrsslon qppar’ently concluded that Metrolink’s ap'pheatlons a:re: u_mque arnong those
desi gnated for'he'_erring in the HDO,”7 and_-thot theCommissiOn “likeljz-appreoiated that use of the

8 Again,

note of this is ev1dent from the HDO, which stated stmply that “given the potentzal safety of life

® Bureay Opposrtlon p 6.

7 Enforcement Bureau’s Opposition to CiI Petitioners Motion to Hold Heanng in Abeyance af p. 3 (May 31, 201 )

* (emiphasis added)

8 Burean Opposmon at p. 8 (emphasis added)




| cons:deratzons” onIy the ra:zlroad apphcant among all the CII entities in thrs proceedmg should
have the rlght to extract 1tse1f from the hearlng
No*'evaluatiqn'of the relative merits of the other applicants was nerfqnhed by the
_ Cem_m:ission';in_the 'HDO, and, as describedbelow, the Bureau possesse_s nopartrcular expertise
- in that regard Instead, in an attempt to support the Commission’s deciSio’n; the Bureau refers tor
'the -undeniable-dan.ger of 'runninga railroad and .ignores the equal or greater nsks asseciated with
dlstnbutmg thousands of volts of electncrty or transmitting massive quantr‘ues of natural gas.
The CII Petmoners rely on spectrum for “safety of life con31derat10ns ]ust hke PTC,
and the1r operauons too, are responswe to federal mandates They are entltled to the same
opporturuty the Comnussmn afforded Metrohnk to make a showmg that the1r apphcatlons also
should be removed from the heanng

1L THE ENFORCEMENT BUREAU HAS EXCEEDED ITS DELEGATED
' AUTHORITY IN OPPOSING TI-IE ciI PETITIONEILS‘ ’ REOUEST

Under the Comrmsswn S rules the Bureau is the “primary Commlssmn entlty responsﬂ)le

for enforcement of the Commumcatrons Act and other communications statutes the

::10

Comm1s_s_10r_1 s_rules? Commission orders and Commission authorizations. The authonty

delegated'te the Bureau is specifically limited to enforcement functions.'’ All novel questions or

® For example, in 2009 the Pipeline and Hazardous Materials Safety Administration (“PHMSA”) issued a final rule
amending the pipeline safety regulations governing control room management for pipelines where controllers use .
~ SCADA systems. 74 Fed. Reg. 63311 (Dec. 3, 2009). Last year, the Environmerital Protection Agency (“EPA”)
implemented new environmental monitoring standards that require the use of wireless spectrum. 40 C.F.R. §§ 63.1
et seq. (2010). ‘See also Mandatory Greenhouse Gas Reporting Rule and National Emission Standards for
Hazardous Air Pollutants for Recrprocanng Internal Combustion Engines, Final Rule, 75 Fed. Reg. 51570 (Aug. 20,
2010).

Y47 C.F.R. §0.111(a) (2010).
U 14, '




law fact or pohcy that cannot be resolved under existing precedents and émdellnes are to be
referred to the full Comm1ss1on for dlsposmon The Bureau possesses_no auﬂ}onty or expertise
in judging the _rela’uv_e public safety ments_'of_ dlfferent CII applicants .or.detennjning which Ccl
' entities have a ptessing need for mrelessspectmm and which do not. |
Although the Bureau has been de31g11ated asa party in the HDO proceedmg, 1t has no
. adVISOI'y role in regard to the Commzssmn s recon31deratlon of the HDO 1tse1f Under the rules,
- the Bureau is an enforcement arm chatged lWIth implementing the HDO not opining on the
B relative ments of apphcants that should be subj ect to it. To the extent any bureau in the
: Comrmssmn Vp_ossesses expe_r[:lse and _auth_onty _and might tender an o_pnuon re gerdmg _the relative
Inen'_ts of d_iffer’ent CII'appticants, 1t Would;]oe- the Wireless Telecotnmundeati'ons Buteuu |
-_(WTB) 13 not'-the Bureau .B-'ut to 6ur kltoWIedge the WTB’ has re.majned silent |
The Bureau overstepped its authonty under the Commlssmn S rules by opposmg the

Petition and opmmg on the pubhc safety 1mphcatlons and relatlve merits of Vanous Cll.
appllcants_. Even 30, the Bureau failed to provlde any justification (since there is none) for the
Commission’s blatantly disparate 't'reatinent of similarly situated,'ctitieal infrastructure entities.

oL -TI_‘HE ENFORCEMENT BUREAU MISAPPLIES JEFFERSON RADIQ

The Bureau argues that the _C'II 'Petition_ers seek to “gut the Cor'mni"ssion.’s iongstanding_
character quahﬁcatlons and Jejj’erson Rad:o policies and would have broad apphcatlon far

beyond the wireless radio service.”'* Not S0,

247 CFR.§ 0.311(a)(3) (2010).
Y47 CFR. §0.131 (2010). - -

" Enforcement Bureau Opposition at p. 6.




: Wllil,e eét'ablishing a genera._l.pﬁnolpl_e' that the Commission “rill_not assign 5 _broddca_st:
-_l—icenee'until. issues relating to the underlymg nnthoﬂiation are resolvecl', -Jeﬁer;son. Radio was int )
response toan attempted ass1gnment toan ent1ty Jomﬂy controlled by the aIleged “bad actor s

That is not the case here, where io questlons have been raised in the HDO regardlng the CH
Petmoners : _quahficauons as hcen‘see's. _'In ,a‘multltude of dec1s10ns,-the Commwsmn has made _
clear that it has ample authonty to allow the a531gmnent of a license in the pubhc interest durlng
the pendency of an enforcement actlon agamst an ex1st1ng licensee. ]6 _

- ’[_‘he;_Qommission has recogn_ized that allowing assignments in the".eont_extof "’_’_01_1:
broadcaSt l'i..cens.es (such as-thoee injvol'i're(‘il hete) -is even more impor'tant‘l7 'nzhere'-"‘det’erral of all
actions on all of the licenses held by a mult1p1e licensee pendmg a ﬁnal resolutmn of character -

issues ralsed by alleged mlsconduct may operate to the detnment of the publlc 1nterest »18 I

15 See Jeﬁ“erson Radzo Inc.v. FCC,340F 2d 781, 783 (D.C. Cir. 1964) (“Jeﬁ'érson”), cf. Stereo Broadcasters, Inc.

v, FCC, 652 F2d 1026, 1027 (D.C. Cir. 1981)(“Stereo Broadcasters, Inc.”), citing, Northland Television, Inc., 68
F.C.C.R 1566, 43 Rad. Reg 2d (P & F) 1567 (1978) for the proposition that permitting.a licensee to evade the
consequences of alleged or adjudicated misconduct by-transferring its interest or assigning its license will diminish
the deterrent effect that revocation or renewal proceedings should have on licensees and will allow them to benefit
despite their course of conduct. See also Northwestern Indiana Broadcasting Corp 60 FCC 2d 205, 209-10 (1976).

7 '8 Cellular System One of Tulsa, Memorandum Oplmon and Order, 102 FCC 2d 86 at 19 9-10 (1985) (“Cellular

System One of Tulsa”); Little Rock Radio Telephone Company, Inc., Memorandum Opinion and Order, 89 F.C.C. 2d
400, at §421-22 (1982). See, e.g., Second Thursday Corp., Memorandum Opinion and Order, 22 FCC 2d 515 '
(1970), recon. granted, Memorandum Opinion and Order, 25 FCC 2d 112 (1970) (to harmomze policies of federal
bankruptcy law with those of the Communications Act, a grant without hearing of applications by applicant with
qualifications issues may be made if the individuals charged with misconduct wilt have no part in the proposed
operations and will either derive no benefit from favorable action on the applications or only.a minor benefit which
is ontweighed by equitable considerations in favor of innocent creditors); Hertz Broadcasting of Birmingham, Inc.,”
Memorandum Opinion and Order, 57 FCC 2d 183, 184-85 (1976) (evidentiary hearing terminated on basis of
principal's disabling illness; station sale permitted for no profit); and Lois I. Pingree; Memorandum Opinion and
Qrder, 69 FCC 2d 2179, 21 83-84 (1978) (no-proﬁt sale permitted where dlsablhty pr0v1des mitigation for
wrongdoing).

Y7 dpplications of Cablecom-General, Inc 87 FCC 2d 784, 790-791 (1981) (allowing a transfer of control involving’
applications in several non-broadcast services, including the Cable Television Relay-Service (CARS); point-to-point
common carrier microwave radio serwce and the satellite communications service. ) :

18 Collular System One of Tulsa at 18 (1985). “An agency’s decision not to prosecute or enforce, whether through
civil or criminal process, is a decision generally committed to an agency’s absolute discretion.” Otis L. Hale d/b/a
" Mobilfone Communications, Order to Show Cause and Memorandum Opinion and Order Designating Applications

6




fact, the Commission relied on this eXcepi:_iori in the HDO when it afforded Metrolink the

‘opportunity to extract itself from the ambit of the hearing.

The decision of whether to approve a license assignment under these circumstances *

“ums -upOn,e-ball-ancing of the public interest considerations favoring the free transferability of

: 'the_licensee’_s ;interest agaipst the Conmﬁssiop’S'long-term intex.'_e_s'; in deteri_'ence to detehnine | :

L Whether on the 'wholé:; the puolie intefest sveighs in favor of_ free tr.a:nsferai‘b'ility!.”19 Applying '.
: ‘.this balancmg test to the HDO, the CIT Petztzoners apphcatlons some of whlch have been

. -.;'-pendmg for years — should be promptly granted

The llcenses at issue are used for non—broadcast purposes They are needed by CII

. Petltzoners to fulﬁll federal mandates for usedn- emergen(:les and other sﬂuaﬁons 1nvolv1ng the |

7 pr'otect_ion -of life and property. No_ undue berieﬁt will be conferred upon‘ Maritime by granting

the'pfopt>sed assignments, as proposed in ﬁe'Petition,'_since any money due to Maritime would

:be:placed i1 escrow., Additionally, there are inultiple Hcenses involved. The total amount of

spe‘ct'rom at issue is but a small fraction of Maritime’s larger spectrum holdin_gs,?'O so the

‘Commission will retain ample enforcement leverage over Maritime post assignment.

for Hearing, 1985 FCC LEXIS 2389, at 13 (“Mobilfone™) citing Haney v. Chaney, 470 US 821, 831 (1985), In

‘Mobilfone, when applying Supreme Court precedent, the Commission upheld the Common Carrier Bureau’s initial

decision not to initiate enforcement action agamst certain licenses of Mobilfone, even as other licenses were bemg
designated for hearing.

¥ Celtular System One of Tulsa, at §8. When applymg this balancmg test in allowing the transfer of a cellular
hcense interest, the Commission concluded, “we find that the interest in deterrence is outweighed by the more

immediate and substantial public interest in the development of efficient and competitive cellular systems.” Id, at

q10

2 According to the FCC’s database, Maritime currently holds 71 active FCC licenses under its FCC Registration
- . Number 0013587779. Four of these licenses (WQGF315, WQGF316, WQGF317 and WQGF318) are area-wide

licenses Maritime acquired at auction. These AMTS licenses cover the Mid-Atlantic, Mississippi River, Great

‘Lakes and Southern Pacific Regions. In addition to these licenses, Maritime holds dozens of site-based licenses.

7




: Despite the Bl_lfreau’s cI_aims,'tHe_ C—H Periﬁoners do not 'ISeek_ to ‘fgut” the Comnliss_ion"s -
. Jeﬁ"ersaﬁ Radio policy. To the contrary, ;as' djscussed below, the CIJ Petitioners ‘request onIy that
- the Con:umsswn apply Jeﬁ"erson Radzo and apphcable precedent and treat 31m11arly-s1tuated

' apphcants smnlarly, as requn‘ed by law

IV, THE COMMISSION MUST TREAT SIMILARLY SITUATED APPLICANTS
' SI_MILARLY '

Havmg allowed Metrohnk the opportumty to-remove 1tse1f ﬁom the hearing, the
Commlssmn must accord the CII Petttzoners as Snmlarly sﬁuated crmeal infrastructure
'j_'iapphcants the same treatment.

The Bureau contends that by allowmg onIy Metrolmk to show v;fhy it should be removed :
frmﬁ the hearmg, and not the CH Petzrzoners the Cominission created a narrow exceptlon te |
| Jejﬁ%rsen Radzo based on safety of hfe con31deratlons reﬂeeted in federal mandates. As fellow
VCII apphcants however, the CII Petztzoners also seek to use this speetrum to comply with federal
mandates aimed at addressmg sa-fety_ of hfe considerations.”

| While the Bureau cites a ‘.-‘bo'd_y counf”_ to Support its pesiti(')n- that PTC is critically

_ imp(')rtr:t:nt,'23 a conclusion to which the CII Petitioners do not disagree, there can be no real

L

- M Melody Music, Inc. v. FCC, 120 US. App. D.C. 241, 345 F.2d 730 (D.C.Cir. 1965); Garrett v. FCC, 513 F.2d_
1056 (D.C. Cir. 1975). Any basis for,disparatetreatment must be real and meaningful, not trumped-up afer the fact._-

2 See, e.g., 49 CF.R. § 193.2519 (2010) (the PHMSA's rules require companies operating LNG facilities to have '
two reliable forms of communications that are not dependent upon each other at its facilities); 49 CF.R.

§ 195. 408(3) (2010) (requiring each operator of a pipeline facility to have a communication system that provides for
‘the transmission of information needed for the safe operation of its pipeline system). See also Comment Sought on
the Implementation of Smart Grid Technology, Public Notice, DA 09-2017 (rel. Sept. 4, 2009) (discussing '
- implementation of smart grid and other cémmunications systems pursuant to federal government directive); Critical

_ Infrastructures Protection Act of 2001, PL 107-56, October 26, 2001, 115 Stat 272 (discussing the national security

concerns of utilities, oil and gas companies and other critical infrastructure which may be affected by terrorist
~ attacks and concerns that communications systems remain reliable and secure during emergency situations).

# Bureau Opposition at 4.




- 'debate regardmg the comparable 1mportance of spectrum to electnc utilities and oil and gas

'- _ com_pan_l_es The safe and rehable dlstnbutlon of electric service and transportatlon of natural

- gas, enta:lls at least comparable levels of risk and is entitled to the same support from the -

) _Commlssmn as PTC
_'F rom the standpoiﬁt of epectrl_;m tequireﬂleﬁts and .ct.)mplli'a.npe with federal mandates, the
" -needs of all critical infrastructute entities (el'_ectric utilitie.s, oil and',gas companies and railroads

. alike) 'are virtuafly indistinguishat)le; No‘ signiﬁeatlt distinctions jha\;fe Been erticulated in the |

. Cormmssmn s rules or previous demsmns regardmg the relatlve merlts of varying CII apphcants,'
- | —and the Commlssmn prowdee none in the HDO | |

A_S recogmzed by the Courts,“‘agency actxon: ea_m_lot sta:ttd' when it_ is so inconsiStent-w__itl_l"

its_:pfecedent as to constitute arbi‘trai';-treatxpent amountittg to ;m'abuse of discretion.”™ Ttis
patently_ unfalr and discriminatqry for the Cemnlission to allow a_:railr_ead to’ extract itself fromr
- this pt'oceeding'_while not affording t}te same opportunit_yrto the- _C'If Petitioners. |

" There is no legitimate t)asis -fot treat_ing. Metrolink differently thz_m CII Petitioners in this
.p.rereding.:- The Comnﬁssien should -rec_onsider its HDO and expand F-ootnete 7 to afford CH o
 Petitioners the same opportﬁnity as Metrolink to demonstrate why'th_eir applications also shoutd

be removed from the hearing;

V. | THE PETITION FOR RECONSIDERATION 1S APPROPRIATE SINCE THE
HDOQ IS AN 'ADVER_SE RULING UNDER THE COMMISSION’S RULES _

Under the Commission’s rules, a petition for reconsideration of an order designating a

case for hearing will be entertained insofar as it relates to an “adverse ruling with respect to

* The tragedies of September 11% and Hurricane Katrma are only two exampies of the need for access to reliable,
secure communications by all CII companies during times of emergencies:

-2 See Garrett v. F CC, at 1060 (quoting cases, inter(rral quotes omitted).
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i)etlnoeer s partlmpatlon in the proceedmg 26 Inits Oppos1tt0n, SkyTel claims the mandatoty
| 'mclusmn of the CII Petztzoners apphcatlons in the HDO under threat of d13mlssa1 with
. ) | i)tejudlce, is somehow not ¢ adver‘se to the CIf Petitioners.: Not su:pnsmgly, the Bureau never .
. even ralsed the issue in its Opposttlon .
SkyTel is wrong The HDO is an adverse ruling agamst the cr Petztzoners, since they
o 'tzvete reqmred to part101pate m the hearmg under threat of dlsmlssal of thelr apphcattons As if
' :_there were any doubt, the Comrmsswn itself has made clear that 1t wﬂl entertam petltlons for A
o reconSIderatlon by partles challengmg their 1nclusxot1 ina hearmg proceedlng The CH -

”Petmoners are entltled to the same consuderatlon

WHEREFORE, THE PREMISES CONSIDE_RED;_the CII Petitioners urge the

. -Comm’ission to grant their Petition for Reconsideration.

%47 CFR. § 1.106(a)1) (2010). _
¥.The HDO required CII Petitioners to file a notice of appearance to participate in the proceeding or have their
pending assignment application(s) “dismissed with prejudice for failure to prosecute.” HDO at 68

% See, e.z. Western States Telephone Company v. AT&T, Memorandum Opinion and Order, FCC 77-656 (rel. Sept.
- 27,1977). Even if the rule were interpreted as SkyTel suggests, the Comrmssmn may waive the restriction as
_ requested by CII Petitioners as.an alternative basis for rellef :
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Commission, transmitted to the Office of Administrative Law Judges via fax number (202) 418-
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